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BENAVI DES, Circuit Judge:

The lone cowboy riding his horse on a Texas trail is a
cinematic icon. Not once in nenory did the cowboy eat his horse,!
but filmis an inperfect mrror for reality.

Texas is honme to two of the three slaughterhouses in the

! Though thieves would occasionally eat the cowboy’s horse.
See, e.g., Seven Men From Now (Batjac Productions 1956).



United States that process horseneat for human consunption, wth
the third operating in 1llinois. After several decades of
operations, the Texas Attorney Ceneral infornmed themthat Texas is
one of a handful of states that prohibits their activities.
Whet her he infornmed themcorrectly is the subject of this case.

We VACATE the district court’s permanent injunction barring
the prosecution of slaughterhouses for processing, selling and
transporting horseneat for human consunption. W hold that Texas
Agricul ture Code Chapter 149 has not been repeal ed or preenpted by
federal law.  TeEx. Acrc. CobE ANN. 88 149.001-.007 (Vernon 2004)
(“Chapter 149"). W also find that, as applicable to the parties’
activities before us, Chapter 149 does not violate the dornant
Commer ce C ause.

|. FACTS AND STANDARD OF REVI EW

The Appel | ees are t hree sl aught er houses (“the
sl aught erhouses”) that process and sell horseneat. While the horse
byproducts go to vari ous uses—ncludi ng animal feed, fertilizer and
basebal | | eathers—a substantial majority of the horseneat is sold
and shi pped abroad for human consunption. None of the neat is sold
donestically for human consunpti on.

Bot h Bel tex and Dal | as Crown oper at e sl aught er houses i n Texas.
Beltex owns a controlling interest in the third Appellee
sl aught er house, Enpacadora de Carnes de Fresnillo (“Enpacadora”).
Enpacadora operates in Mexico, but sells and transfers its neat to
Beltex in Texas, which then sells it abroad. Wi | e Enpacadora
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currently operates in Mexico, it has speculated that it will one
day cone into Texas to handle distribution, sales, and export
matters instead of dealing its product through Beltex. The
conpani es have been nmarketing horseneat for human consunption as
far back as the md-1970s, but recently the legality of the
practice was called into question.

In 2002, Texas State Representative Tony Gool shy requested
that the Texas Attorney General clarify the enforceability of
Chapter 149, which on its face prohibits the processing, sale or
transfer of horseneat for human consunption. The Attorney CGeneral
i ssued an opinion stating that Chapter 149 was applicable to the
sl aught erhouses in Texas and was not preenpted by federal |aw.

When the slaughterhouses |earned of the opinion, and that
Beltex and Dallas Crown were facing immnent prosecution, they
brought this case. They sought a declaration of |legal rights and
responsibilities and to enjoin any potential prosecution against
them under Chapter 149. They argue that Chapter 149 has been
repealed, is preenpted by federal l|law, and violates the dormnt
Commer ce C ause.

The facts of the case are all stipulated, and both parties
filed notions for sunmary judgnent. The district court ruled in
favor of the slaughterhouses and permanently enjoined Tarrant
County District Attorney TimCQurry (“Curry”) from prosecuting the
conpani es under Chapter 149. The court held that Chapter 149 (1)
was repeal ed, (2) was preenpted by the Federal Meat |nspection Act,
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and (3) violated the dormant Commerce Cl ause. W disagree as to
each point.

Wiile we review a district court’s grant or denial of a
permanent injunction for an abuse of discretion, Peaches Entmt
Corp. v. Entmit Repertoire Assoc., 62 F.3d 690, 693 (5th Cr.
1995), we review all three issues of |aw supporting the district
court’s injunction de novo. Twin Cty Fire Ins. Co. v. Cty of

Madi son, 309 F.3d 901, 904 (5th Gr. 2002).

1. DI SCUSSI ON

Bef ore we can consi der potential constitutional infirmtiesin
Chapter 149, we nust determ ne whether it is in force. |If it has
been repeal ed t hen we need not address the constitutional concerns
the statute raises. See Elkins v. Mreno, 435 U S. 647, 661-62
(1978). Wile it is generally preferable to avoid such
constitutional issues, courts “cannot press statutory construction
‘to the point of disingenuous evasion’ even to avoid a
constitutional question.” United States v. Locke, 471 U S. 84, 96
(1985), quoting Miore Ice Cream Co. v. Rose, 289 U S 373, 379

(1933).
A.  REPEAL

It is unchallenged that Chapter 149 prohibits the activities

of the slaughterhouses if it is in force. The statute reads:

A person commits an offense if:



(1) the person sells, offers for sale, or exhibits
for sale horseneat as food for human consunption; or

(2) the person possesses horseneat with the intent
to sell the horseneat as food for human consunption

TEX. AGRIC. CobE ANN. 8§ 149.002. It is also an offense to transfer
horseneat to a person one knows or should knowintends to do those
prohibited activities. |d. at § 149.003. This statute was first
enacted in 1949, 1949 Tex. Gen. Laws 78. Wiile this statute was
recently codified as Chapter 149 in 1991, the sl aughterhouses
contend that it was repeal ed by a provision |l ast codified tw years

earlier in 1989.

We first find that the Texas Meat and Poultry I nspection Act
(“TMPILA") has not inplicitly repealed Chapter 149 by way of an
irreconcilable conflict. See TeEx. HEALTH & SAFETY CoDE ANN. 8§ 433. 033
(“Section 433.033"). Alternatively, even if the statutes are
irreconcilable, Chapter 149, as the one nore recently codified, is

control |l ing.

1. Chapter 149 and Section 433 are not Irreconcil abl e

Section 433.033, titled “Equine Products,” states:

A person may not sell, transport, offer for sale or
transportation, or receive for transportation, in
intrastate comerce, a carcass, part of a carcass, neat,
or neat food product of a horse, nule or other equine
unless the article is plainly and conspi cuously marked or
| abel ed or otherwi se identified, as required by rule of
t he comm ssioner, to show the kind of animal from which
the article was derived.

|d. (enphases added). The sl aughterhouses argue that this
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inplicitly permts the sale of horseneat for human consunption

under certain conditions, and thereby repeals Chapter 149.

Inplicit repeals are not favored, but if two acts are in
irreconcilable conflict the latter controls. Jackson v. Stinnett,
102 F. 3d 132, 136 (5th Cr. 1996). Statutes are in irreconcil able
conflict only if there is a “positive repugnancy” between the
statutes, such that one is eviscerated by the other. See Tenn

Valley Auth. v. HIIl, 437 U S. 153, 189-90 (1978).

The district court agreed with the slaughterhouses that
Section 433.033 recognizes the legality of selling horseneat for
human consunpti on under certain conditions, and thereby repeal ed
Chapter 149's prohibition of the activity. It nade a special note
that Section 433.033 applies to “neat food products,” which it
stressed are defined in the Act as “capable of use as human food.”
TEX. HEALTH & SAFETY CoDE ANN. 8 433.003(13). The district court read
this to nean that, because horseneat is “capable for use as human
food,” it is inplicitly legalized for such a purpose. See O der
Granting Plaintiffs Mdtion for Summary Judgnent at 6 n.5 (Aug. 25,

2005) (“Sunmary Judgnent Order”).

The district court msreads Section 433.033. The TMPIA is
concerned with neat inspection, |abeling, packaging, slaughter,
transportation, and various other standards of producing neat. It
never purports to legalize for human consunption the neat products

covered therein. For instance, the Act pl aces nunerous regul ati ons
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on “livestock,” which covers a variety of neats ranging from
donmestic rabbits to exotic animals. TeEx. HEALTH & SAFeTY CoDE ANN. 8
433. 003. Under the sl aughterhouses’ approach to reading the Act,
this would inplicitly legalize the sale of all exotic animls and
donestic rabbits for human consunption, overriding any statute to

the contrary.

The better reading is that the TMPIA is indifferent as to
which neats are legal for public sale, but provides general
regul ations that may be applied to those that are. Just as it did
not legalize the sale of all exotic animals for human consunpti on,
it does not legalize the sale of horseneat by repealing Chapter
149' s unannbi guous | anguage to the contrary. It does not reach the

hi gh standard of irreconcilability required for aninplicit repeal.

Furthernore, that a horse “neat food product” is “capabl e of
use as human food” does not nean the product can be legally sold
for human consunption. The Act explicitly defines “capabl e of use

as human food” as “not naturally inedible by humans.” 1d. at 8§

433.003(2). It does not inply that all edible neats are | egal for
sale as human food, as evidenced by other provisions in the Act

that specifically deal with “neat food products” that are “not

i ntended for use as hunan food.” See, e.g., id. at 8§ 433.029(b).?

2 (One could argue that, because the conmmi ssioner is only
al l owed to i nspect sl aught erhouses where products are processed for
human consunption, see TEX. HEALTH & SAFETY CoDE ANN. 8§ 433. 029, the
very inclusion of horseneat in the TMPIA neans that it is being
treated as legal for human consunption. There is sone nerit to
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Human brains are “not naturally inedible by humans,” but that does
not nmean the TMPI A authorizes roadside vendors to start selling

t hem

Nobody suggests that horseneat is naturally inedible by
humans, just that Chapter 149 nekes it illegal to sell for human
consunption. Section 433.033 is reconcilable with Chapter 149 by
reading it as applying only to horseneat used for other |ega

pur poses, such as ani mal feed.

Chapter 149 prohibits the sale of horseneat for hunman
consunption. That does not conflict with the regul atory purposes

of Section 433.033 or its recognition that horseneat is “not

naturally inedi ble by humans.”

2. Fl em ng Foods and Codification's Effect

that point, but we are convinced otherw se for two reasons.

First, nothing in Section 433.033 suggests that horse
sl aught erhouses are necessarily open to inspection, as it reads,
“The conmm ssioner may require an establishnent at which i nspection
i s mai ntai ned under this chapter to prepare [equi ne products] in an
establi shnment separate from one in which |ivestock other than
equines is slaughtered.” 1d. at 8§ 433.033. Wiile this |anguage
can be read to suggest that horse slaughterhouses are open to
i nspection, it can just as easily be read to suggest that the
comm ssioner can require horseneat be prepared in establishnents
separate from those where inspection is required. Second, since
t he | anguage of the statute is anbiguous in this respect, we cannot
find aninplicit repeal as that requires “irreconcil able conflict.”
Here, there nmay be a potential conflict, but it can be reconciled
t hrough the plausible reading of the statute given here.

W are also mndful of the fundanental rule of statutory
interpretationthat “specific provisions trunp general provisions.”
Navarro-M randa v. Ashcroft, 330 F.3d 672, 676 (5th Cr. 2003). A
general appeal to the purpose of the TMPI A cannot substitute for a
t horough reading of the statute' s terns.
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Even if the statutes are irreconcilable, the latter one
control s. Stinnett, 102 F.3d at 136. G ven Texas's conti nui ng
process of codifying its statutes, it is not easy to determ ne
whet her Section 433 or Chapter 149 cane |ater. Thankful ly that
difficult question has already been answered by the Texas Suprene
Court in Flem ng Foods of Tex., Inc. v. Rylander, 6 S.W3d 278
(1999). W are conpelled by that case to find Chapter 149 is

controlling as the provision |ast codified.

By way of background, for the past several decades the Texas
Legi sl ative Council has been charged with the task of codifying
Texas statutes. Tex. Gov' T CooE 8 323. This continuing codification

process is neant to clarify and sinplify statutes, thereby making

them nore accessible to the public. Id. at 8§ 323.007(a). The
council’s power is |limted, as it “my not alter the sense,
meaning, or effect of the statute.” Id. at § 323.007(b).

Codifications are therefore often distinguished from*“substantive”

enact nent s.

The statutes at issue here each originated decades ago and
each has a rather convoluted history, as the parties discuss at
length in their briefs. Wiile Chapter 149 was the one | ast
codified, Section 433 derived from the Ilatter substantive
enactnment. |f these statutes are irreconcil able, do we | ook toward

the nbpst recent substantive enactnent or the one | ast codified?

In Flem ng Foods, the Texas Suprene Court faced a simlar
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gquestion, asking, “Wat effect should be given to clear,
unanbi guous statutes that were drafted by the Legi sl ative Counci

as part of the codification process but that depart from prior
law?” 6 S.W3d at 283. The court enphasi zed a need for clarity in
finding that “the codifications enacted by the Legislature are the
law of this State,” and that when “specific provisions of a
‘nonsubstantive’ codification and the code as a whole are direct,
unanmbi guous, and cannot be reconciled wth prior law, the

codification . . . nust be given effect.” 1d. at 286.

Flem ng Foods indicates that codifications—even if |[|abeled
“nonsubstanti ve”—are | egi sl ati ve enact nents that nust be gi ven ful
effect, and such codifications nay repeal and prevail over prior
| aws.® The conplicated and convol uted statutory history raised by
the parties here denonstrates how difficult it would be to

i npl ement a contrary rule.

At oral argunent the slaughterhouses suggested that a case
fromthe Texas Court of Crimnal Appeals stands for the contrary

rule. Ex Parte Holnes, 754 S.W2d 676 (1988). In that case, the

3 This case is distinguishable fromFlem ng Foods, since that
case dealt with a conflict between a statute and its own subsequent
codification. But the | anguage and rational e of that case provide
strong support here, since clarity and ease of interpretation both
mlitate in favor of a sinple rule that the statute |ast codified
controls. Wile the rule that the nost recent substantive
enact nent controls mght seemequally easy to apply, it requires
much nore historical research into a statute’s origins and
deci phering which provisions of a statute are substantive versus
mer e nonsubstantive codifications. Flem ng Foods gui des us agai nst
such a convol uted nethod of statutory interpretation.
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earlier statute controlled over a subsequent nonsubstantive
codification. But the later-codified statute there had an explicit
provision indicating that it “does not affect the validity” of the
earlier statute in question. 1d. at 685. The court stressed that
this was the “nost inportant” basis for its decision, and that the
| ater codification nust be read “in light of” that |anguage. |d.
at 685- 86. Chapter 149 contains no simlar |anguage indicating
that its provisions yield to Section 433, nmaking Ex Parte Hol nes

i nappl i cabl e.

Chapt er 149 has not been repealed. W now turn our attention

to the constitutional concerns the sl aughterhouses raise.

B. PREEMPTI ON

The first constitutional claimthe slaughterhouses raise is
that Congress, through the Federal Meat I|nspection Act (“FMA"),
has preenpted | egislation that regul ates the sale and transport of
horseneat. |If true, the state |egislation would be void under the
Constitution’s Suprenmacy Clause. U S. ConsT. art. VI cl. 2. Wen

addressing preenption clains, “our sole task is to ascertain the
intent of Congress.” Cal. Fed. Sav. & Loan v. Cuerra, 479 U S
272, 280 (1987). “Pre-enption is not to be lightly presuned.” Id.

at 281.

A piece of federal legislation can expressly preenpt states
fromlegislating in a particular area. Even if a federal statute

does not expressly preenpt a piece of legislation, it may do so
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inplicitly by directly conflicting with it or by occupying a field
so pervasively as to naturally exclude it. See Perry v. Mercedes
Benz of NN Am, Inc., 957 F.2d 1257, 1261 (5th Gr. 1992). W can
find no indication that Congress intended to prevent states from
regulating the types of neat that can be sold for human
consunption. W address express and inplied preenption in turn.

1. Express Preenption

The FM A contai ns an express preenption clause, stating that
requi renents “with respect to premses, facilities and operations
of any establishnent at which inspection is provided . . . which
are in additionto, or different than those made under this chapter
may not be inposed by any State.” 21 U S.C § 678. It further

prohibits states from inposing different “[marking, |abeling,

packagi ng, or ingredient requirenents.” |d.
This preenption clause expressly limts states in their
ability to govern neat inspection and | abeling requirenents. It in

no way limts states in their ability to regulate what types of

neat may be sold for human consunption in the first place.*

4 As in the TMPIA, the FMA only states that horseneat is
“capabl e of use as human food” which applies to any neat unless it
is “naturally inedible by humans,” denatured, or otherw se
identified to deter its use as human food. 21 U. S.C. 8 601(j)- (k).
It in no way suggests that horseneat nust be |egalized for human
consunption. This is aless inportant observation to this analysis
than it was to the repeal analysis above, since even if the FMA
inplicitly recognizes the legality of selling horseneat for human
consunption, that does not necessarily preclude a state from
prohibiting it unless Congress additionally intended to preenpt
such | egislation.
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W cannot read this as expressly preenpting Texas's
prohi bition on horseneat for human consunption. Wth little
expl anation, the district court found, “Preventing sl aughterhouses

fromselling or possessing horseneat for human consunption .
is an attenpt by Texas to regulate the premses, facilities and
operations of [the] slaughterhouses.” Sunmary Judgnent Order at
18. But the FM A s preenption clause is nore naturally read as
being concerned with the nethods, standards of quality, and
packagi ng t hat sl aught erhouses use, nmatters Chapter 149 is entirely
unconcerned with. Chapter 149 does not infringe upon the territory
preserved for the federal governnent by the FMA s preenption
cl ause.

The FM A does not expressly dispose states of the ability to

define what neats may be available for slaughter and human

consunpti on. W therefore find that Chapter 149 has not been
expressly preenpted.

2. | npli ed Preenpti on

Even if state legislation is not expressly preenpted, it may
be inplicitly preenpted. Inplicit preenption is usually divided
into two types: field preenption and conflict preenption. Under
neither theory did the FM A preenpt Chapter 149.

Congress did not intend to preenpt the entire field of neat
comerce under the FMA Field preenption requires a clear

congressional intent. GQGuerra, 479 U S. at 281. It occurs when a
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federal statute’ s scope “indicates that Congress intended federal
law to occupy a field exclusively.” Freightliner Corp. v. Mrick,
514 U. S. 280, 287 (1995).

The FM A specifically indicates that it did not intend to
preenpt the field of neat commerce entirely, stating that it “shal
not preclude any State . . . from nmaking requirenents or taking
ot her action, consistent with this chapter, with respect to any
other matters regulated under this chapter.” 21 U S.C 8§ 678.
Furthernore, the FM A contains a narrow inspection and | abeling
preenption cl ause, and “Congress’ enactnent of a provision defining
the pre-enptive reach of a statute inplies that natters beyond t hat
reach are not pre-enpted.” Ci pollone v. Liggett Goup, Inc., 505
U S. 504, 517 (1992).

The Act’s titlerefers specifically to neat i nspection, rather
than a nore conprehensive schene of neat regul ation. The need for
uni form neat packaging, inspection and |abeling regulations is
strong, lest neat providers be forced to naster various separate
operating techniques to abide by conflicting state laws. There is
no simlar need for uniformty with regard to what types of neat
states permt to be sold, especially when considering that
horseneat is only produced for human consunption donestically in

Texas and Illinois, and several states have already banned its
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comerci al use for human consunption.?®

Nor does the FM A preenpt Chapter 149 by conflict. Conflict
preenption requires that it would be “physically inpossible” for a
private party to conply with both federal and state |aw, or that
the | aw “stand[] as an obstacle to the acconplishnment and executi on
of the full purposes and objectives of Congress.” See Pl anned
Par ent hood of Houston & Se. Tex. v. Sanchez, 403 F. 3d 324, 336 (5th
Cir. 2005).

It is certainly not physically inpossible to conply wth the
FM A and Chapter 149. Conplying with Chapter 149 by not selling,
possessing, or transferring horseneat for human consunption woul d
not breach any provision in the FM A And Chapter 149 does not
stand as an obstacle to realizing the FM A obj ectives of “assuring
that nmeat and neat food products distributed to [consuners] are
whol esone, not adulterated, and properly marked, |abeled and

packaged.” 21 U.S.C. §8 602. Chapter 149 prohibits a certain type

° See CAL. PenaL CooE § 598c (“Notwithstanding any other
provision of law, it is unlawful for any person to possess, to
inport into or export fromthe state, or to sell, buy, give away,
hol d, or accept any horse with the intent of killing, or having
anot her kill, that horse, if that person knows or shoul d have known
that any part of that horse will be used for human consunption.”);
Mss. Cooe ANN. 8 75-33-3 (“The term ‘food unfit for human
consunption’ shall be construed to include neat and neat-food
products of horses and nules.”); 63 kL. STAT. ANN. 8 1-1136 (“It
shal | be unlawful for any person to sell, offer or exhibit for sale

. . any quantity of horseneat for hunan consunption.”); see also
2005 2006 Legislative Review, 12 ANNvAL L. 277, 281 (2006) (counting
five states as having enacted such prohibitive |egislation).
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of nmeat from ever getting to consuners, but the slaughterhouses
advance no argunent that it increases the risk of having
adul terated or m sl abel ed neat reach consuners.

Congress has not denonstrated any intent through the FMA,
expressly or inplicitly, tolimt legislation |ike Chapter 149. W
agree with the Texas Attorney Ceneral and disagree with the
district court in finding that Chapter 149 is not preenpted.

C. DORVANT COVMERCE CLAUSE

The final challenge the slaughterhouses raise is that Chapter
149 violates the dormant Commerce Clause. W note at the outset
that this case was brought by two slaughterhouses that operate
their horseneat businesses within Texas, and a third that operates
in Mexico but transfers and sells horseneat directly in Texas
This case does not inplicate the Foreign Conmerce C ause® as
statutes placing inport and export restrictions do, see, e.g.,
South Cent. Tinber Dev., Inc. v. Wnnicke, 467 U S. 82 (1984), or
in the way restrictions on products “used constantly and
exclusively . . . in foreign coomerce” would. Japan Line, Ltd. v.
Los Angel es County, 441 U. S. 434 (1979). The sl aught erhouses here
face potential prosecution for sales and activity that take place

directly in Texas.

6 The Commerce C ause states, in part, that Congress has the
power “[t]o regulate Comerce with foreign Nations.” U S. ConsT.
art. I, 8 8, cl. 3. Wile it is not a stand-alone clause, this
portion of the Comrerce Clause is often referred to independently
as the Foreign Commerce C ause.
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We do not address the potential application of Chapter 149 to
an entity that nerely transports horseneat through Texas but
engages in no other comercial activity wthin the State, as
Enpacadora speculates it nay do one day. That hypot heti cal
situation is not before us. Wile prosecuting such a conpany woul d
rai se unique dormant Commerce Cl ause concerns—specifically wth
regard to the Foreign Commerce Cl ause—one of the slaughterhouses
fit that description, nor does there appear to be any conpany t hat
nerely transports horseneat through Texas.’

The United States Constitution’ s Commerce Cl ause provi des t hat
Congress has the power to “regqulate Commerce . . . anong the
several States.” U S. Const. art. I, 88, cl. 3. It is established
that this clause al so contains a negative conponent, referred to as
t he dormant Commerce Cl ause, that limts the extent to which States
can interfere with interstate commerce. This dormant Commrerce
Cl ause keeps States from“pl ac[ing] burdens on the fl ow of comrerce
across its borders that commerce wholly within those borders would
not bear.” Am Trucking Ass’n, Inc. v. Mchigan Pub. Serv. Commi n,
545 U. S. 429, 433 (2005), citing Okl ahoma Tax Commin v. Jefferson
Lines, Inc., 514 U S. 175, 180 (1995).

Chapt er 149 does not run afoul of the dormant Commerce C ause.

It treats both intrastate and i nterstate trade of horseneat equally

" The only Anmerican producer of horseneat for human
consunption outside of Texas operates in Illinois. It is not a
party to this case and there is no record as to its exportation
rout es.
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by way of a blanket prohibition. In no way could the prohibition
be considered econom c protectionism The statute does not favor
in-state actors over out-of-state actors, as evidenced by the fact
that this suit was instituted by two Texas sl aughterhouses.

Nonet hel ess, statutes that do not appear to protect in-state
economc interests may still violate the dormant Commerce O ause
where the incidental burdens on interstate commerce are “clearly
excessive in relation to the putative |local benefits.” Pike v.
Bruce Church, Inc., 397 U S 137, 142 (1970). The district court
points to a nunber of burdens Chapter 149 places on interstate
comerce, but ignores the fact that the “incidental burdens to
which Pike refers are the burdens on interstate commerce that
exceed the burdens on intrastate commerce.” Nat’ | Solid Waste
Mynt. Ass’'n v. Pine Belt Reg’l Solid Waste Mgnt. Auth., 389 F. 3d
491, 502 (5th Cir. 2004) (quotation and citation omtted). Neither
the district court nor the slaughterhouses point to a single burden
that Chapter 149 places on interstate comerce that does not
equal ly befall intrastate commerce.

Even if we credit the district court’s list of incidenta
burdens Chapter 149 inposes on interstate comerce, then the
tolerable burden will depend largely on whether the interests
involved “could be pronoted as well with a |esser inpact on
interstate activities.” Mnnesota v. C over Leaf Creanery Co., 449

U S 456, 471 (1981), quoting Pike, 397 U. S. at 142. Curry argues
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that the statute advances Texas’s interest in (1) preserving
horses, (2) preventing the consunption of horseneat, and (3)
preventing horse theft. The district court responds in turn that
(1) horses can still be killed for nonhuman consunption, (2) can
still be consuned so long as the neat is not purchased, and (3)
horse theft is al ready bei ng prevented by anot her statute. Summary
Judgnent Order at 13-14. But the statute does not need to
perfectly fulfill the identified state interests, it just needs to
advance them better than the alternatives.

We are not convinced that renoving the significant nonetary
incentives in the global horseneat market does not increase the
preservation of horses while decreasing the consunption and theft
of horses. The district court’s belief that Chapter 149 “does very
little, if anything, to preserve horses, prohibit human consunpti on
of horseneat, or prevent horse theft,” id. at 13, is unfounded.

The alternative neasures the district court suggests are not
as effective. The district court pointed to several other neasures
that Texas already has in place, including “support[ing] equine
research at its agricultural wuniversities,” “encourag[ing] the
humane treatnent of horses,” “regulat[ing] and I|icens[ing]

veterinary care for equines,” and “legaliz[ing] parinutuel betting
on horse races.” 1d. at 14-15. The district court concl uded that
“[t]he fact that Texas does all these things and nore provides

anpl e evidence that Texas is able to ‘preserve horses’ wthout
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severely or significantly burdening interstate commerce.” |d. at
15.

The district court’s reasoning i s backward. That Texas takes
numerous neasures to preserve horses, beside the Dblanket
prohi bition, does not lead to the conclusion that those other
measures are adequate. A nore natural conclusion is that those
measures proved inadequate to preserve horses to the extent
desired, pronpting Texas to enforce the nore stringent rule found
in Chapter 149. Movi ng beyond the district court’s flawed
reasoning, it is a matter of commobnsense that the alternatives
|isted do not preserve horses as well as conpletely prohibiting the
sale and transfer of horseneat for human consunpti on.

The district court erred in finding that Chapter 149 viol ates
the dormant Commerce O ause. It does not favor |ocal industry,
pl ace excessive burdens on out-of-state industry, and no
alternative neasures could advance Texas's interests as
ef fectively.

[11. CONCLUSI ON

Chapter 149 is in force and survives the constitutional
chal | enges rai sed by the slaughterhouses. Absent these obstacles,
t he sl aught erhouses admt they are in violation of Chapter 149. W
therefore VACATE the district court’s permanent injunction and
REMAND with instructions to grant defendant Curry’s notion for
summary judgnment, thereby dissolving the prelimnary injunction
preventing Curry from prosecuting the slaughterhouses.
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